IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

MUMBAI

ORIGINAL APPLICATION NO.113 OF 2018

Shri Suresh Parashram Balekundri.

Aged 62 Yrs., Occ. Nil,

Ex. Police Head Constable (Buckle No.511)
Attached to Charkop Police Station,
Kandivali {W), Mumbai - 67.

R/o/ A/P. Husur, Tal. Chandgad,

District : Kolhapur.

Versus

1) The Commissioner of Police, Mumbai,
Having office at Mumbai Police
Commissionerate, L.T. Marg,

Opp. Crawford Market, Fort,
Mumbai - 400 001.

2. The State of Maharashtra,
Through Principal Secretary,
Home Department, Mantralaya,
Mumbai - 400 032,

3. The Deputy Commissioner of Police,
Zone-11, Mumbai having office in
Boriwali Police Station, Boriwali (W),
Mumbai.

Mr. A.V. Bandiwadekar, Advocate for Applicant.

)
)
)
)

)
)
)

S N

DISTRICT : MUMBAI

...Applicant

..Respondents

Ms. S.P. Manchekar, Chief Presenting Officer for Respondents.

CORAM : SHRI JUSTICE A.H. JOSHI, CHAIRMAN

SHRI P.N. DIXIT, MEMBER-A

Reserved on : 24,09.2018
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Pronounced on : 04.10.2018

PER : SHRIJUSTICE A.H. JOSHI, CHAIRMAN
JUDGMENT
1. Applicant has approached this Tribunal with following prayer.

“9(a) By a suitable order / direction, this Hon’ble Tribunal may be pleased to set aside
the order dated 5.7.2013 passed by the Respondent No.1 under which he imposed upon
the Petitioner the punishment of compulsory retirement in view of alleged misconduct
of absenteeism of the Petitioner being proved in the Departmental Enquiry and
accordingly the Petitioner be granted all the consequential service benefits, as if the

impugned order had not been passed.”
(Quoted from Page 24 of Paper-book}

2. Applicant has pleaded as a star grounds as under :

“6.18 That in the circumstances stated above, according to the Petitioner this is a case
of double jeopardy which is illegal and bad in law. This is more 50, when the second
enquiry which was ordered against the Petitioner was without the first order of
punishment being withdrawn. This first order of punishment was withdrawn only after
the second enquiry was conducted, completed and punishment was imposed. Thus the
second enquiry was without jurisdiction, non-est and bad in law. That in this context,
reference to the provisions of Article 20{2) of the Constitution of India is squarely
applicable.

6.19  That in the circumstances stated above, the impugned order dated 1.7.2015
(Exh. K’) passed by the Respondent No.1, is illegal when there under he cancelled the
earlier order of punishment dated 11.7.2011 stating that it was not possible to
implement the said order of punishment. This reason is not only iliogical but illegal.
This is because the Petitioner had 4 years to retire from the said order of punishment
dated 11.7.2011. That in any case the said reason is vague reason contained in the
order dated 11.7.2011.”

{(Quoted from Pages 12 & 13 of Paper-book)

3. Applicant was punished by order dated 11.07.2011 (Exh.’D’, Page 37} for minor

penalty by loint Commissioner of Police (Administration), Mumbai.

4. The charge for which Applicant was punished is eloguently stated in the final

orderdated 11.07.2011. The text thereof is quoted below :-




3 O.A.113/2018
“ 3o 3w

T o P I aBHA, 0.2.3.999, arwm defa o, A gFdl A ey, Ao,
Had 32 wria 3R Seliet g gl Beh.

ﬁaﬁa@a@mm,m,gﬁﬁa“ﬁ”mmmm
2%/08/2008 & feti® 20/90/2090 wia adena: Rerwar Swaowr e, FR fmraEn fraow
m%mmmw@ﬁwéﬁﬂmmmmmaﬁu,w,ﬁﬁmw
o . E

Toferett JAtaes T HpRAR IR, T JoEEER, afr, Bqgear Enhgan e wdem
mwmmmﬁﬂmw&mm
T -3

g7, ol weie wwE ade, 03550008, e A disw o Had grdt Jer
Ateftzt, Ftes, ajaééémézas&mar&ﬁamﬁm—gﬁa‘fﬁ.

g8l Bttt Ao e Weit, Fdtes, gaééa“é”maﬁmmwiﬁmfﬁmﬁﬁ
A TR Bl prefeA s o mie WA SAHA, U.3.5.999 & B 29/0%/200% & B
%0/90/2090 gl axienar Retueaen Sger BR. e BTty afs disty Riflews (TLNRT=), T
telta, #tes, Had A o5, 99¢ olo/aniRr/AwH/ 0k, f2.29/09/200% st oft, TBEBA, UW.3.5.999
mmmma&mmmmmm@amﬁa@ g8 &en
feetuzaren egsifiaan aftvsten Rais 29/0w6/ 2008 e Fguct JAR A AR B AR Rel A,
aeed! e g wrtEmd Restara smm 20 el g, g gl & 3T A BRI T IR
ARAT TieTR RremaRaren Seger gt oh. aeAEA, U1.2.5.899 Al AR A-2008% FqA-2090 w=ia
AA oA 30 3R

e ol N WU TBBA, W.3.5.999, TR Gista o, e a off wHiE TERE TR, |,
u.3. BLp.eRey, tA. s A8, deta o, Had IR T AR sHE-aw o eirmon? A a
mmﬁwmgﬂagﬁﬁaﬁa(@mﬂaaﬁa)m9?%%&?{%@?-3 Fefiet

wueTgt 18R aet g,
{Quoted from Pages 37 and 38 of Paper-book)

5. According to Applicant, he has undergone punishment of stoppage of

increments imposed on him by Joint Commissioner of Police, Mumbai.

6. Thereafter, charge-sheet dated 26.04.2013 (Exh. 'F’, Page 47) was served on the

Applicant by Commissioner of Police, Mumbai. Text of charge reads as follows -
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(Quoted from Page 47 of Paper-book)

7. The Commissioner of Police, Mumbai passed an order on 01.03.2016 (Exh.,

Page 60). By said order, Applicant was compulsorily retired.

8. Applicant preferred appeal and challenged the order passed by Commissioner of

Police, Mumbai.

9, Applicant had raised specific averment in the Memo of Appeal filed by him
before the Government which is at Exh. ‘I’ (Page 60) and relevant text is at Pages 69 and

70 under title Khandan “sisa” which is quoted below for ready reference.
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(Quoted from Pages 69 and 70 of Paper-book)
10. Applicant had also in very specific terms averred before the appellate authority
averred to the effect that, he was once punished for same fact and misconduct and he
has undergone the punishment, does not find even base reference in appealate order.
In fact, double jeopardy is a specific ground raised in Appeal Memo and it was a duty of

appellate authority to deal with it.

11. Summary of Applicant’s pleadings contained in Para 6.19 is that, without earlier
cancelling earlier order of punishment, second charge-sheet is issued, is not denied by

the State.

12. The reply of the State Government is contained in Para 9 which reads as follows:-
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“With reference to contents of poragroph No0s.6.17 to 6.39, | soy that the
contents therein ore reloted to The Commissioner of Police, Mumbai. Therefore
no comments.” This evasive reply does not excuse the State from the
responsibility for exerting to explore and find out as to whether the order of
punishment imposed in 2011 was withdrawn or set aside by following due
process of law before issuing second charge-sheet.

13. It ought to be seen by the Government that what was under challenge before

the Government was the Commissioner’s order.

14, The order passed by Commissioner of Police, Mumbai (Page 60) has merged into
the order dismissing the appeal (Exh.’Y, Page 73). The aspect that the order is not
revoked suo-motu or otherwise is not in dispute in reply of the State at any place in the
Affidavit-in-reply filed by the State. Now, what is under challenge before this Tribunal

is the Government’s order.

15. In effect of skeptically and by an act of neglecting to the crucial question of
double jeopardy and by sharing the responsibility, particularly when the order passed by
Commissioner of Police had merged into the order passed by the Government, the
Government has barely rejected Applicant’s appeal. Such denial is evasive denial and

amounts to admission of Applicant’s pleadings.

16. On facts of the matter, Applicant had raised the specific plea of his sickness
during relevant period and the fact that Applicant was sick and had furnished medical

certificate.

17. In the points which are referred by the enquiring authority, he has specifically

recorded relating to medical aspect which reads as follows :
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(Quoted from Page 51 of Paper-book)
18, The underlined text therein proves the fact that Applicant’s being sick had come
on record before disciplinary and enquiring authority. However, without ruling out
truthfulness of said plea and without adverting to Applicant’s plea of earlier

punishment, the impugned order is passed.

19. The fact as to whether Applicant was sick and unable to report sickness was
neither examined in any preliminary enquiry nor even before disciplinary enquiry and is

not even dealt with by either of the authorities.

20. Barring the variation of a date {29.5.2009) seen at Page 37, date of duration of
absence is shown in 1% charge-sheet is 29.05.2009 to 20.10.2010, while in second
charge-sheet, the duration mentioned is shown as 25.05.2009 to 25.11.2010. The
period of absence between 29.05.2009 to 20.10.2010 is concurrent in both the charge-

sheet.

21. Thus, present is a case of citation of patent and gross abuse of authority to deal
with an employee by double jeopardy. It not only suggests failure to apply mind, it
rather proves refusal to apply mind, suggestive of consideration other than legal despite

specific point being raised.

22. The principle of Rule of Law and double Jeopardy are callously neglected by high
ranking and highly qualified Officers, who are believed to have rich experience and
provided with grooming for proper Special Training and understanding about past,

present and future of administration including disciplinary matters.

23 Result of foregoing discussion is that, impugned orders are vitiated being

patently illegal being in the nature of double jeopardy.
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24. Hence, Original Application succeeds. The impugned order is quashed and set

aside. Applicant is entitled to all benefits, as if impugned order was not passed.

25. Effects of this order be carried out within 90 days from the date of receipt of this

order.
26. Parties are directed to bear own costs.
Sd/- Sd/-
e .
(P.N. Dixit) (A.H. Joshi, IYf
Member-A Chairman
Mumbai

Date : 04.10.2018
Dictation taken by :
5.K. Wamanse.
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